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It is estimated that M&A activity in 2011will be even more active than last
year. But foreign investors, seeking M&A targets in China, will face
unprecedented competition. To ensure successful M&A transactions in China,
foreign investors should have a clear M&A strategy. In particular, foreign
investors need to assess whether their M&A deals are able to leap over three
potential hurdles, namely, industry access restrictions, antitrust review, and
national security review.
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Overview of the China M&A market
in 2010 
2010 witnessed an active capital market with the

international financial recovery and robust economic

development in China. Accordingly, the China M&A

market has seen a soaring growth thanks to a 

number of factors, such as state-driven M&A

transactions between state-owned enterprises, overseas

expansion of Chinese enterprises, surging private equity

(PE) funds and entry of overseas giants into the China

market. According to a PwC report in January 2011,

2010 has seen record high China-related M&A

transactions (including outbound M&A transactions by

Chinese enterprises, inbound M&A transactions by

foreign investors and domestic M&A transactions among

Chinese enterprises) from the perspective of either

announced transaction value or the number of

transactions. PwC said that in 2010 China announced

4,251 transactions valued at more than US$200bn.

Compared with 2009, the number of deals increased by

16% with a growth in value of 27%.

In 2010, China-related M&A deals had the following

characteristics: 

State-owned companies dominant in big-ticket
M&A transactions
Both foreign investors and domestic private enterprises

or PE investors were very active in the 2010 M&A

market, but state-owned enterprises contributed more

in big-ticket M&A transactions. State-owned enterprises

were not only financially strong, but also encouraged by

a series of state policies to grow bigger and stronger

through M&A and restructuring. Therefore, state-owned

enterprises had a continuous M&A impulse. Among the

top 10 M&A deals in 2010, the top three were all

undertaken by state-owned enterprises, namely, the

acquisition of Shanghai Pudong Development Bank

(SPDB) by China Mobile, the acquisition of Argentina's

Bridas by China National Offshore Oil Corporation

(CNOOC) and the acquisition of Arrow Energy by

China National Petroleum Corporation. The particularly

eye-catching deal was China Mobile’s acquisition of

SPDB at the price of Rmb39.8bn for 2.208bn new

shares on March 10, 2010. Upon completion of the

deal, China Mobile would hold 20% stake in SPDB and

become its second largest shareholder. 

Overseas M&A activity continued to heat up
The global economy rebounded stably in 2010, leading

to abrupt releases of suppressed M&A plans during the

financial crisis. According to PwC data, outbound M&A

deals by Chinese buyers increased by more than 30% to

a new peak of 188 in 2010, with a value of about

US$38bn. In terms of industries, 85 outbound M&A

deals related to resources and energy. Meanwhile, there

was a considerable increase in M&A deals in the

manufacturing and high-tech industries. The most typical

was the acquisition of Volvo by Geely which acquired

both the Volvo brand and technologies. Showing

continued interest in resources and energy industries,

Chinese companies have begun to introduce

technologies, brands and management to promote

economic development.

Real estate, energy and mining industries led 
the M&A frenzy
In 2010, M&A activity continued to be bustling in the

real estate, energy and mining industries. 2010 was

termed as a ‘regulatory year’ for the real estate industry,

with the central bank raising the deposit reserve ratio

six times and the interest rates twice, and tightening

monetary policy. Real estate enterprises were under

unprecedented financial pressure. Some financially weak

real estate companies were on the verge of bankruptcy,

making them acquisition targets by some financially

strong counterparts. Furthermore, acquisitions of

resources-related companies were still hot in 2010, with

five deals among the top 10 M&A deals. Among them,

the largest was the acquisition of Argentina’s Bridas

Corporation by CNOOC at the price of US$3.1bn.

PE investment funds were a major new force in
domestic M&A deals
As more domestic policies came out to encourage PE



competition for good targets. Sellers should also

carefully select buyers. Particularly, sellers should

consider whether it is better to resist the temptation of

high purchase prices and pursue their own listings for

greater while uncertain returns.

Significant developments in the legal
landscape
In planning acquisitions in China, foreign investors need

to consider their development strategies as well as

significant legal upgrades in China in areas of foreign

investment and M&A. Some encourage foreign

investment, but others may have significant and

uncertain effects on some sectors or companies in their

M&A activities. 

1. The State Council released the Opinion on

Further Improving the Utilization of Foreign

Investment (Opinion) on April 13, 2010. The

Opinion re-emphasises the importance of foreign

investment in China’s developing economy. Also,

the Opinion introduces measures that intend to

direct government authorities in attracting foreign

capital into developing industries that will promote

technological innovation, industrial upgrading and

the balancing of regional development. In particular,

the Opinion has increased the total investment

threshold triggering the verification of relevant

authorities under the State Council for

‘encouraged’ and ‘permitted’ foreign-invested

projects from US$100m to US$300m. Thus the

deals of less than US$300m could benefit from a

less complex and time-consuming process under

the local authorities. The Opinion indicates that the

relevant foreign investment approval procedures

will be simplified and the approval scope will be

reduced to the extent possible and the approval

timeline will be shortened. According to the

Opinion, various types of foreign investment or

M&A are encouraged, for example, foreign

participation in the reform and restructuring of

domestic enterprises by way of M&A, foreign

strategic investment in A-share listed companies,

establishment of foreign-invested venture capital

enterprises. In terms of the industries, the high-end

manufacturing industry, high-tech industry, modern

service industry, new energy industry and

industries that are energy-efficient and/or

environmentally friendly will be encouraged. The

issuance of the Opinion will cultivate a better

investment environment for foreign investors. It’s

expected that the Foreign Investment Catalogue 

(the official guide setting out the ‘encouraged’,

‘permitted’ and ‘prohibited’ industries for foreign

investment) will be updated to reflect the

principles under the Opinion. The scopes of the
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investment, and success stories of VC/PEs getting riches

in China’s ChiNext market made headlines, a large

number of capital entered the M&A market by way of

PE investment. Both domestic PE funds and RMB funds

established by foreign capital in China were optimistic

about high returns in China’s capital markets and

showed particular interest in high-tech or high-growth

private enterprises.

Trends of M&A in 2011
1. China’s economy continues to improve. China has

surpassed Japan to become the world's second

largest economy. As the appeal of a huge China

market is irresistible, foreign investors will boost their

confidence in investment in China. Therefore, we

expect steady increase in M&A activities in China by

foreign investors. The expected appreciation of RMB

will also, to a certain extent, encourage entry of a lot

of foreign capital into China for investment

opportunities.

2. Domestically, PE investment will continue the

momentum of last year. However, we also note that

homogeneous competition has intensified as a large

number of PE funds mushroom into the M&A

market. Companies with unique profitability models

and good performance will be excessively sought

after. The M&A market has changed gradually from a

buyer's market to a seller's market in the past year.

We believe this trend will continue or get even more

evident in the year 2011, giving rise to higher

consideration for PE investment. Currently a certain

bubble has surfaced. Risk may be associated with the

high-valuation of the target company. 

3. Many listed companies have plentiful cash and will 

be active M&A participants under performance

pressure. Statistics showed that there were over 

300 newly listed companies on the Shanghai and

Shenzhen stock exchanges in 2010, setting a new

record both in the number of IPOs and the price-

earnings ratio. The average price-earnings ratio hit

more than 60 for newly listed shares, even over 100

for some ChiNext listed shares. The companies have

raised unexpectedly higher proceeds and are in

urgent need for appropriate acquisition opportunities

to enhance performance for rapid expansion.

4. Domestic enterprises will quicken their ‘going out’

pace. In addition to the announced M&A deals in

resources-related industries, it is estimated that 

more companies, like Geely, would seek global

expansion with the view of industrial upgrade, brand

promotion, technological innovation and entry into

overseas markets.

In conclusion, we believe that the China M&A market

will still be very active in 2011. However, as the market

has entered a seller’s market, buyers will face intense



3

‘encouraged’ and ‘permitted’ industries are

expected to be expanded. 

2. The pilot RMB funds have opened up a more

convenient access to the China market for foreign

investors in their M&A activities by means of PE

investment funds. The State Council promulgated in

November 2009 Administrative Measures for the

Establishment of Partnership Enterprises within China

by Foreign Enterprises or Individuals (effective in

March 2010), providing legal basis for foreign

investors to set up foreign-invested PE partnerships

in China. In 2009 and 2010, Shanghai, Tianjin and

Beijing also released special provisions to encourage

foreign investors to set up foreign-invested PE

management enterprises, and provided more

supports and preferences (particularly tax

preferences) in their establishment of RMB funds or

JV funds. Earlier this year, Shanghai set out detailed

guidelines for the pilot PE investment made by

foreign investors. Foreign investors should watch out

for possible opportunities and work to be the

earliest to establish RMB PE funds in China. Thanks to

their abundant funds and extensive investment

experience, the RMB funds established by foreign

investors are set to play an important role in China

M&A arena in the future. 

3. Although the Anti-Monopoly Law (AML) has been in

force for only two and half years, the AML has played

an increasingly important or even decisive role in

M&A examinations. The Ministry of Commerce

(MOFCOM, the authority in charge of antitrust

review with respect to mergers) is becoming more

and more sophisticated in reviewing merger cases as

demonstrated in the Sanyo/ Panasonic and

Novartis/Alcon cases. Compared with the more

developed competition jurisdictions such as the EU

and US, the thresholds for a merger control filing is

relatively lower (i.e., the aggregated global turnover of

all parties is Rmb10bn or aggregated China turnover

is Rmb2bn, and any two of the parties have a

turnover of Rmb400m or more). Since the AML

provides no ‘safe harbour’ exemption, it is very likely

for a foreign-related M&A deal (even with a very

lower transaction value) to trigger an antitrust review.

The antitrust review may block or conditionally

approve the deal. Even if the deal is finally cleared, it

may have cost too much time for the transaction

parties. Under the AML, the first stage review lasts

for 30 days, but in practice it may extend one or two

months in submissions before official acceptance.

Slightly complex cases may have to enter the second

or even third stage, thus the legal time limit may be

extended to six months. At the time of writing, six

merger cases got conditional approvals and one

blocked (acquisition of Huiyuan Juice by Coca-Cola)

since the AML took into effect in August 2008. 

4. Foreign M&A will face another new challenge in

2011 with the recently adopted security review

system for foreign M&A. Foreign investors must be

prepared to face new risks and uncertainties,

including forced termination or delay of M&A

transactions, and possible political influence and

intervention. In recent years, as a large number of

foreign enterprises acquired leading or well-known

Chinese enterprises and some sectors have been

monopolised by foreign enterprises, the Chinese

public and the government have expressed great

concerns about the national security. For example,

the share acquisition of Xugong (a leading state-

owned construction machinery company) by Carlyle

had given rise to heated debates over the national

security. In February 2011, the General Office of the

State Council issued the Circular on Establishing the

Security Review System for Mergers and Acquisitions

of Domestic Enterprises by Foreign Investors

(Circular), declaring that China will follow the steps

of the US, Australia and other countries to impose a

security review system to safeguard national security.

The scope of the security review covers M&A deals

in areas of military, agriculture, energy and resources,

infrastructure, transportation, key technologies,

equipment manufacturing, and other important or

sensitive areas in relation to national security. An

inter-ministerial panel on security review (Panel), 

led by the National Development and Reform

Commission and the MOFCOM under the

leadership of the State Council, will work with

relevant government agencies to carry out M&A

security reviews. If a foreign investor’s acquisition of a

domestic enterprise has impacted or may impact

national security, the parties will be ordered by the

Panel to terminate the transaction or take remedial

measures such as equity transfer or assets transfer to

eliminate the impact. The Circular does not clearly

define the ‘national security’. According to the

Circular, “the impact of M&A transactions on the

stability of the national economy” and “the impact of

M&A transactions on basic social life order” fall into

the scope of security reviews, posing difficulties for

foreign investors to determine whether applications

shall be filed for security reviews. Anyway, when it

comes to the above mentioned areas, foreign

investors should carefully consider the impact of

security reviews on the transactions.

Conclusions and suggestions for
foreign investors
In conclusion, China will remain the most appealing

market among emerging economies in 2011 and it is

estimated that M&A activity will be even more active



concerned about employment issues, so if a transaction

leads to layoffs, advance communications with the target

company, labour departments of local governments and

trade unions are highly necessary.  The compensation

liabilities in case of displacement shall be agreed in

advance to avoid class actions, petitions or strikes.

Localisation of documentations
Investors accustomed to the international M&A

documentation need to adapt to the applicable legal

documentation in China. For example, common pricing

mechanisms preferred by foreign investors such as earn-

out pricing, holdback or escrow account arrangement

may not be applicable for certain M&A deals, since

according to the relevant rules governing the M&A by

foreign investors, if the foreign investor acquires the

existing shares in the target from the seller, or buys

assets from the target, the purchase price shall be paid

in full within three months of the issue of the renewed

business licence of the target or with special approval,

60% of the purchase price may be paid within six

months of the issue of the renewed business licence of

the target and the remainder within 12 months of the

issue of the renewed licence. 

Approval timing
It is important to set aside sufficient time to obtain

government approvals in scheduling an M&A

transaction. Although the Chinese Government has

made substantial efforts to simplify approval processes,

in practice, some local authorities might be bureaucratic

and inefficient. Moreover, based on specific

circumstances and industries, a transaction may involve

multiple departments (such as industry regulators, the

China Securities Regulatory Commission, development

and reform commissions, administrations of foreign

exchange, bureaus of technical supervision, state-owned

assets supervision and administration commissions), to

say nothing of the antitrust reviews and national security

reviews. Therefore, investors need to take full account of

the time in obtaining all approvals and registrations to

avoid any default or closing failure.
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than last year. But foreign investors, seeking M&A 

targets in China, will face unprecedented competition. 

In addition to international competitors (including

international PE funds), foreign investors are also

challenged by financially strong domestic PE funds, listed

companies with adequate or excess cash flow and mega

state-owned enterprises backed by the government and

banks. Foreign investors need to have enough reasons to

convince the target company that they can create more

value and offer more value-added services in addition to

attractive price, to win acquisition opportunities. To

ensure successful M&A transactions in China, foreign

investors should have a clear M&A strategy. Besides,

foreign investors should take into account the key issues

as follows: 

Three hurdles 
Foreign investors need to assess whether their M&A

deals are able to leap over three potential hurdles,

namely, industry access restrictions, antitrust review, and

national security review. The Foreign Investment

Catalogue determines whether foreign investors can

undertake M&A transactions or control enterprises in

certain industries, for example, the shareholding ratios

are strictly restricted for foreign investment in banking,

securities and other financial institutions, while radio,

television, newspapers are totally off limits to foreign

investment. As discussed above, M&A transactions which

may cause competition or national security concerns

may have fatal effects on the timing and results of

closing.

Careful legal due diligence
Due diligence investigations on Chinese enterprises

deserve particular concerns over issues with Chinese

characteristics. For example, for the sake of local

protectionism, local governments may at their sole

discretion, grant local businesses some unauthorised tax

relief or reduction commitments, or land rights,

therefore, sometimes the due diligence investigations

should not rely solely on certification and commitments

from local governments. Some enterprises fail to pay

adequate social security funds, or hire temporary

workers to dodge the obligation. All these require strict

verification.

Coordination with local authorities and public
relations 
M&A transactions may involve sensitive issues that

demand coordination and necessary public relations in

advance. For example, acquisition of a Chinese famous

brand requires respect for feelings of the target

company or the public towards the so-called national

brand, thus an undertaking should be made to continue

using the brand after takeover. Otherwise, it may cause

public anxiety over the acquisition and the worst thing

would give rise to a ‘national security’ review. Another

example is that the Chinese Government is particularly


